WiscONSIN LEGISLATIVE COUNCIL STAFF MEMORANDUM

One East Main Street, Suite 401; PO, Box 2536; Madison, WI 53701-2536
Telephone: (608) 266-1304
Fax: (608) 2663830
Email: leg.council@legis.state. wi.us

DATE: January 19, 2000

TO: SENATOR ROBERT JAUCH AND REPRESENTATIVE DAVID
HUTCHISON, COCHAIRPERSOVS JOINT COMMITTEE ON
:INFORMATION POLICY '

FROM: John Stolzenberg, Staff Scwntist and i)an Schlmdt Analyst

SUBJECT:  State and Federal Requirements for Contributions by Commercial Mobile
Radio Service Providers to the State Universal Service Fund

This memorandum provides background-information on state and federal requirements
relating to whether commercial mobile radio service (CMRS) providers are required to contrib-
. ‘uteto.the state universal service. fund AsH. Senater Jauch requested this information to assist -
" in your review of Cieanna_buse Rule 99-19. This rule relates to the provision of universal
teiecommunzcat;ons service and administration of the USF. It was subrmtted to the Legislature

by the Public Service Commission (}?SC) and is presentiy bemg revxewed by the Joint Commit-
tee on Infermatxon Pohey R

As uscd n the Wxscenszn statutes a “telecommamcatxons provzder 1is any person who
provides telf:commumcatmns services.. [s.’ 196.01 (8p), Stats.] ‘A “CMRS provider” is a tele-
communications provxder that is authorized by the Federal Communications Commission (FCC)
to provide “commercial mobile service,” as defined in 47 U.S.C. 5. 332 (d). [See s. 196.01 (2g)

and (2i), Stats.] “Commercial mobile service” includes cellular phone service and wireless
personal communication service.!

Under current PSC rules in ch. PSC 160, CMRS providers are not required to contribute
to the state USF. Clearinghouse Rule 99-19 continues that policy and does not require these
providers to cantnbu{e to the USF.

1. State statutes have previously used other terms to refer to providers of cellular telecommunications service.
The United States Code refers to a “commercial mobile serve provider,” which substantively has the same mean-
ing as the state “CMRS provider.” To simplify this memorandum, the memorandum will only use the current
state terminology “CMRS provider.”
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The remainder of this memorandum is divided into the following sections:

a. State statutes.

b. Federal statutes.

c. FCC intérpre{ations.
d. Relevant case law,

e. Current PSC rules and Clearinghouse Rule 99-19.
A. STATE STATUTES
L_Section 196218, USF

B The state USF was created as part.of the Legislature’s major revision of the regulation of
the telecommumcations industry in 1993 Wisconsin Act 496. In general, the PSC must require
all telecommunications providers to contribute to the USF beginning on January 1, 1996. [s.
196.218 (3) (a) 1., Stats.] Section 196.218 (3), Stats., provides two exceptions to this contribu-
tion requirement. One exception authorizes the PSC to exempt from part or all of the required
contributions telecommunications providers who have small gross operating revenues from the
provision of intrastate telecommunications services in Wisconsin and have provided the services
for a period specified by the PSC, not to exceed five years. [s. 196.218 (3) (b), Stats.] Under
the second exception, the PSC may exempt a telecommunications provider from part or all of the

- . required contributions if the PSC determines that reqmrmg thc conmbuuens would not bein the

pubhc mterest s 196 218 3) (b) Stats}

2. Section 196.202, Stats., CMRS fraviders Exemption

Tn additieri to c':'rﬂaﬁtw the USF, 1993 Wisconsin Act 496 also addressed the state regula-
tion of CMRS provaders Act 496 exempted CMRS providers from utility securities law (now
ch. 200) and repealed the condition and mechanism by which these providers could become

subject to s. 196.203 and, thus, be regulated by the PSC as an alternative telecommunications
utility.

Act 496 also established that these providers would not be subject to ch. 196 (ie.,
regulation by the PSC) with one exception relating to USF contributions and related data

requests. Current law sets forth these exemptions and the exception to the exemptions as
follows: ' '

A commercial mobile radio service provider is not subject to ch.
200 or this chapter [ch. 196}, except a commercial mobile radio
service provider is subject to s. 196218 (3) [relating to USF
required contributions] fo the extent not preempted by federal law.
If the application to s. 196.218 (3) to the commercial mobile radio



service provider is not preempted, a commercial mobile radio ser-
vice provider shall respond, subject to the protection of the .
commercial mobile radio service provider's competitive informa-
tion, to all reasonable requests for information about its operations
in the state from the commission necessary to administer the uni-
versal service fund. [s. 196.202 (2), Stats. (emphasis added).]

B. FEDERAL STATUTES

Proponents and opponents of a state requiring contributions from CMRS providers to a
state USF cite three U.S. Code provisions in interpreting whether federal law preempts or allows
these contributions. These provisions are given below.

1 47 U. S C 3. 332 Mobzle Servwes

In 1993, the U S Congzess amandcd the Commumcat1ons Act of 1934 in order to limit
states’ authority to regulate specific elements of the: w1reless telecommunications industry. As
amended at that time, 47 U.S.C. s. 332 (¢) (3) (A) provides, in relevant part, the following:

Notwithstanding sections 2(b) and 221(b) [47 U.S.C. ss. 152 (b)
and 221 (b)], no State or local government shall have any authority
to regulate the entry of or the rates chargad by any commercial
mobile service or any private mobile service, except that this para-
graph shall not prohibit a State from regulating the other terms and
conditions of commercial mobile services. Nothing in this sub-
i paragraph shall exempt prevzders of commercial mobaie services
" (where ‘such services are a-substitute for land line telephone
exchange service for a substantial portion of the communications
within such State} from requirements imposed by a State commis-
sion-on all providers of telecommunications services. necessary to
ensure the umversal avaxiabihty of teiecemrnumcatlons service at
affordabie rates . ... [47 U.S. C s. 332 (c) 3)A).] .

2. 47 US.C. s. 253. Removal of Barriers to En

The Telecommunications Act of 1996 created the following provision relating to state
requirements for universal service:

{b) State regulatory authority. Nothing in this section shall affect
the ability of a State to impose, on a competitively neutral basis
and consistent with section 254 [47 U.S.C. s. 254), requirements
necessary to preserve and advance universal service, protect the
public safety and welfare, ensure the continued quality of telecom-
munications services, and safeguard the rights of consumers. [47
U.S.C. 5. 253 (b)]



3. 47 US.C. 5. 254, Universal Service

Congress also included in the Telecommunications Act of 1996 47 U.S.C. s. 254 (f),
relating to states’ authority to collect state univérsal service support fees. Section 254 (f) states:

(f) State authority. A State may adopt regulations not inconsistent
with the Commission’s [FCC’s] rules to preserve and advahce uni-
versal service. Every telecommunications carrier that provides
inzras_tate telecommunications services shall contribute, on an equi-
table ‘and nondiscriminatory basis, in a manner determined by the
State to the preservation and advancement of universal service in
that State. A State may adopt regulations to provide for additional
definitions and standards to preserve and advance universal service
‘within that State only to the extent that such regulations adopt
additional specific, predictable, and sufficient mechanisms to sup-
port such definitions or standards that do not rely on or burden
- Federal universal service support mechanisms. [47 U.S.C. s. 254

S®1

C. FCCINTERPRETATIONS

The FCC became involved in the question of whether a state may require a CMRS
provider to contribute to its USF when the FCC offered an interpretation of the relevant statutes
in a 1997 order on universal service. In this interpretation, the FCC concluded that states may
require - wireless telecommunications service providers to contribute to state universal service
. -support techarisms. [See FCC 97-157, Report and Order in CC Docket No. 96-45, patagraph

791 (May 8, 1997).] “The FCC concluded that 47 U.S.C. s. 254 (f) prohibited state regulationiof '~
CMRS provider market entry or rates, not “equitable and nondiscriminatory” state universal
service support mechanisms. In addition, the FCC noted that it rejected the CMRS providers’
argument that the portion of the second sentence in s. 332 (¢) (3) (A) in parentheses indicated
that CMRS providers were exempt from anything but state entry or rate regulation. o

‘After the first order was published, the FCC received several legal challenges to its
interpretation (see Section D, “Relevant Case Law,” below) and CMRS providers formally
requested that the FCC reconsider its position on the state assessments. The FCC responded to
the requests for reconsideration in another order by citing the same interpretation of the federal
statutes as was in the original order and again rejecting the CMRS providers’ claims that 47
U.S.C. s. 254 (f) (47) conflicts with 47 U.S.C. 5. 332 (c) (3) (A). [See FCC 97-420, Fourth
Order on Reconsideration in CC Docket No. 96-45, paragraph 299 (December 30, 1997).]

D. RELEVANT CASE LAW

Three recent federal appeals courts’ decisions are specifically relevant to the issues
surrounding state universal service assessment of CMRS providers. The cases are Sprint Spec-
trum, L.P, et al. v. State Corporation Commission of the State of Kansas, et al., 149 F3d 1038
(10th Cir. 1998), also referred to as Sprint; Cellular Telecommunications Industry Association, et
al. v. Federal Communications Commission, 168 F.3d 1332 (D.C. Cir. 1999), also referred to as
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Cela’},dar; and Texas Office of Public Uriliz‘y Counsel, et al. v. Federal Communications Commis-
sion, 183 F.3d 393 (Sth Cir. 1999), also referred to as Texas.

1. Sprint Spectrum, L.P, etal v. State Corporation Commission_of the State of Kansas, et al.'

In Sprint, the Federal Appeals Court for the Tenth Circuit reviewed the general question
of whether the State of Kansas may assess CMRS providers for universal service support.
Specifically, the court dealt with the question of whether 47 U.S.C. s. 254 (f) conflicts with 47
US.C. s. 332 (¢) (3) (A). The CMRS providers argued that the second sentence in 47 U.S.C. s.
332 (¢} (3) (A), cited above in Section B, creates a specific exemption for mobile services.

According to the plaintiffs’ primary argument, the parenthetical language within the
sentence identifies the only condition under which such assessments may be made--when
commercial mobile services are a substitute for 1and-line service for a substantial portion of a
state.

The court found that the scope of the second sentence of 47 U.S.C. s. 332 (¢) (3) (A)is
limited to that subparagraph and therefore it is not affected by and does not limit 47 U.S.C. s.
254 (f). The court also found that 47 U.S.C. s. 332 (c) (3) (A) has no relevance to 47 U.S.C. s.
254 (f) because s. 254 does not impose any rate regulation. The court affirmed the district
court’s decision to deny a preliminary injunction.

2. Cellular Telecommunications Industry Association, et al. v. Federal Communicaiions
Commission

s In Cellular, the Federal Appeals Court for the District of Columbia considered a petition
for review of the FCC’s universal service order. The_:_fCMR‘S_-_pr_oyiderééhaﬁeﬁ-g_edi'thcf.;v_aiidity_.;jf_

the FCC’s interpretation on whether States may assess such providers for universal service .
support. The CMRS providers argued that the FCC had incorrectly interpreted the relationship
between 47 U.S.C. s. 254 (f) and 47 U.S.C. 5. 332 (c) (3) (A). [See ECC 97-157, op. cit.] The
FCC argued that the plaintiffs were interpreting 47 U.S.C. 5. 332 (c) (3) (A) incorrectly by not

viewing the second sentence of the statute in the-context of the rest of the subsection.

The court found in favor of the FCC and noted that, in the court’s opinion,‘ém: provision
does not control the other and that 47 US.C.s. 254 (f) and 47 U.S.C. 5. 332 (¢) (3) (A) are not

in conflict, but rather in harmony with one another. The court denied the plaintiffs’ petitions for
review.

3. Texas Office of Public Utility Counsel, et-al. v. Federal Communications Commission

In Texas, the Federal Appeals Court for the Fifth Circuit addressed the issue of state
universal service support assessments in a petition for review of the final universal service order
of the FCC. Again, the CMRS providers challenged the FCC’s interpretation of 47 U.S.C.s. 254
(f) and 47 US.C. 5. 332 (c) (3) (A) as presented in the original universal service order. [See
ECC 97-157, op. cit.] The court noted that the CMRS providers argued that “Congress has
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spoken to the precise question at issue,” and “therefore, the FCC's interpretation deserves no
- deference.” : :

Although in disagreement with the precise manner in which the Sprint court came to its
conclusion, the Federal Appeals Court for the Fifth Circuit came to a similar conclusion. The
court found that the FCC’s interpretation, as represented by the original universal service order,
was an accurate reading of the relationship between 47 U.S.C. s. 254 (f) and 47 US.C. 5. 332 ©
(3) (A) and rejected the interpretation offered by the CMRS providers. In rejecting the CMRS
providers’ challenge to the FCC interpretation, the court noted:

The [FCC’s reading reflects. Congress’s unambiguous intent as
expressed in the plain language of the statute and takes into
account Congress’s instruction that s..254 be construed in ways
' that do not conflict with other federal laws.
' On December 23,1999, Celpage, Inc., and other CMRS providers that were parties to the -
Fifth Circuit case, requested that the U.S. ‘Supreme Court reviewthe decision of the Appeals

Court for the Fifth Circuit to uphold the ECC’s: interpretation of 47 U.S.C. 5. 332 (¢) 3).(A). -
The Supreme Court has not yet indicated if it will grant such a review. Lo

E. CURRENT PSC RULES AND CLEARINGHOUSE RULE 99-19

The PSC’s original rules on the USF are set forth in ch. PSC 160, Wis. Adm. Code.

These rules became effective May 1, 1996, a date prior to the enactment of the Federal Telecom-
munications Act of 1996. The original rule contains a provision, s. PSC 160:18 (1) (b), that-
_ addresses the assessment of 'CMRS. providers for the USF. Clearinghouse Rule 99-19 changes

*the terminology used in par, (b) but not the substance of par. (b). As amended by Clearingfiouse
© Rule99-19, 5. PSC 160.18 (1) (b) reads: - o TR T e T

(b) - Commercial mobile radio service providers shall be assessed
only if the commission determines after hearing that market infor-
‘mation regarding the commercial mobile radio service area

~ indicates that commercial mobile radio services are a substitute for
Jand-line telecommunications exchange service for a substantial
portion of ‘the ‘communications in this state pursuant to 47 USC
322(c)(3). [s. PSC 160.18 (1) (b), as amended by Clearinghouse
Rule 99-19.]

In addition, the analysis accompanying Clearinghouse Rule 99-19 states that “The Com-
mission considered but did not make changes that would have made wireless providers
immediately subject to universal service fund assessments.”

If you have any guestions regai‘ding this memorandum, please feel free to contact either
of us at the Legislative Council Staff offices. ‘

IES:DWS:ksm:.wu;jai




PUBLIC SERVICE COMMISSION OF WISCONSIN

Memorandum

November 3, 2000
FOR COMMISSION AGENDA

TO: The Commission

FROM:  Anita Sprenger
Universal Service Fund Manager

RE:: Administration of the Universal Service Fund 05-GF-104

Suggested Minute:  The Commission approved/modified/rejected an order suspending the
universal service fund assessment of commercial mobile radio service providers
beginning in November 2000 and continuing until January 2002, when the assessment
shall resume. [The Commission directed that letters be sent to Williams Young and
to providers explaining the change.] The Commission approved/modified/rejected
the revised assessment rates of: TEACH - .03824%, UW-System - .00332%,

DPI BadgerLink - .00616%, PSC USF programs - .03089%. :

The CMRS industry approacﬁed the Joint Committee on the Review of Administrative

Rules (JCRAR) raising the arguments that: assessing CMRS providers without allowing them to

use a surcharge is not in the public interest, and the statute prohibiting use of a surcharge to pass
the assessment on to customers violates federal law because it is rate regulation. The CMRS

industry asked, and JCRAR agreed, to suspend a portion of Wis. Admin. Code § PSC 160.18(10)

as follows:

The commission shall obtain the information necessary to process
the assessment of commercial mobile radio service providers, and

£330y 00
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This change alone does not stop the assessment of CMRS providers; the Commission
must act for that o occur. In letters to and testimony before JCRAR, representatives of the

CMRS industry stated that they plan to go to the legislature when the new session starts and ask



for the repeal of the surcharge prohibition statute. They stated that they are hot arguing against
the assessment per se, but only against the surcharge prohibition,

Suspending the assessment beginning in November 2000 would end assessments
prospectively. It does not require the refund of amounts already collected, the Commission
would continue to bill for assessments throu gh October, and would continnq collection efforts
against those who have been assessed but haven?t paid, and would continue to try to get
information from those who have not responded to requests for informatjon.

If the assessment of CMRS is suspended, the assessment rates for all other assessed
providers must be recalculated since the revenue data and 'ba'sc over which assessments will be
s;ﬁread will have changed. If the CMRS data is removed from the calculation, the new
assessment rates will be: TEACH - .03824%, UW-System - .00332%, DPI BadgerLink -
.00616%, PSC USF programs - .03085%. (Details on the calculation of thesé assessment rates

are attached.)

AS:ISMisig:t\staff\ISM\projects\1- AC-166\wireless order c-memo.doc

Attachment



TEACH needs:

99-01 biennial appropriation used for previous
assessment rate calculation $24,531,900

Less: Amounts billed from July 1999 through
July 2000 (13 months) ($13,240,537)

Less: TEACH appropriation included above that was
not released by the Joint Committee on Finance ($1,997,300)

Less: Back billing to Commercial Mobile Radio
Service (CMRS) providers for May, June

and July 2000 per § PSC 160.18(10) ($751,382)
Less: Amounts billed from August 2000 through
October 2000 (3 months) ($2,329,821)
| Net: Remaining need for the rest of FY 2001 $6,212,860
Monthly Need (Divide Net By 8)
(Over 8 Months - November 2000 to June 2001) $776,607
 Total Assessable Gross Intrastate Revenue! - $2;030,64’},683

| Monthly Assessment Rate beginning
| November 2000 - TEACH

| 03824%

' These calculations use updated 1999 revenues excluding those of CMRS providers.
3



99-01 biennial appropriation used for previous o
assessment rate calculation $1,728,000 !

+
.
+

Less: Amounts billed from July 1999 through : P
July 2000 (13 months) - 7 5 ($932,649) ;

Less: Back billing to CMRS providers for May, June
and July 2000 per § PSC 160.18(10)

($52,926) |

Less: Amounts billed from August 2000 through

October 2000 (3 months) ($202,479)

Net: Remaining need for the rest of FY 2001 $539,946

Monthly Need (Divide Net By 8) [T
(Over 8 Months - November 2000 to June 2001) $67,493
Total Assessable Gross Intrastate Revenue $2,030,647,683

§ Monthly Assessment Rate - UW-System 00332 %




DPI - BadgerLink needs:

99-01 biennial appropriation used for previous
assessment rate calculation $2,536,000

Less: Amounts billed from December 1999 through

July 2000 (8 months) ($1,061,573)
Less: Back billing to CMRS providers for May, June

and July 2000 per § PSC 160.18(10) ($98,173)
Less: Amounts bzlled from August 2000 through

October 2000 (3 months) ($375,342)
Net: Remaining need for the rest of FY 2001 $1,000,912
Monthly Need = . _ '
(Ovcr 8 Months November 2000 to June 2001) $125,114
’I‘étai Asse_s-sa_bie Gross Intrastate Revenue - $2,030,647,683

Monthly Assessment Rate - DPI BadgerLink

_ PSCUSFpmgramneeds F A N T

00-01 fiscal ycar appropnatxon | '. $6,900,000

Less Amounts billed from August 2000 through '

- October 2000 (3 months) ($1,881,819)
' Net: Remammg need for the rest of FY 2001 $5,018,181
Monthly Need
(Over 8 Months - November 2000 to June 2001) $627,273
Total Assessable Gros_s Iﬂs:rastaie Revenue $2,030,647,683

Monthly Assessment Rate - PSC USF programs

KHK:slg:t:\staff\USF assess cmemo tables 11-00.doc



BEFORE THE

PUBLIC SERVICE COMMISSION OF WISCONSIN

Administration of the Universal Service Fund 05-GF-104

ORDER

The universal service fund was created to further the goal of providing access to
telecommunications services throughout the state. All telecommunications providers are
required to contribute to the universal service fund. Wis. Stat. § 196.218(3). This requirement
applies to Commercial Mobile Radio Service (CMRS) providers as well. Wis. Stat. § 196.202(2).
However, under limited circumstances state law also permits the Commission exempt providers
from this contributipn requirement. One such circumstance is if the Commission détermines that
requiring the contribution would not be in the public interest. Wis. Stat. § 196.218(3)@}._

CMRS ls an emerging telecommunications market. While this market is groWing, CMRS
is still generally viewed as an adjunct to wireline service. Adjunct services are especially
vulnerable to basic rate increases and service limitations. Users are more likely to abandon or
limit use of an adjunct service if basic rates increase or services are reduced or limited, than they
are to abandon primary wireline service under the same circumstances. Since providers may not
recover their univérsal service fund assessment through a surcharge, in order to recover that
amount they must either increase basic rates or absorb the expense of the assessment. Wis. Stat.
§ 196.218(3)(e); Wis. Admin. Code § PSC 160.15. Since adjunct services are especially

sensitive to rate increases and service limitations, such increases or slower deployment of



Docket 05-GF-104

coverage areas because of reduced net revenues could decrease consumer use of CMRS. This
negatively affects the development of competition, consumer choice, and infrastructure

development.

Therefore, the Commission finds that a limited amount of additional time should be

allowed for the CMRS market to develop before CMRS providers are assessed for universal

service fund contributions. However, given the levels of growth and development in the CMRS

b sy

market, the Commission finds that only a limited amount of additional time should be allowed,

Therefore, the Commission finds that it is not in the public interest to assess wireless providers at
this time. The universal service fund assessment of such providers shall be suspended beginning

in November 2000, and continuing until January 2002, when the assessment shall resume.

Dated at Madison, Wisconsin,

By the Commiséion:

Lynda L. Dorr
Secretary to the Commission

LLD:JSM:jah:g:\order\pendin g\05-GF-104-wireless-jsm-11-00.doc

See attached Notice of Appeal Rights



Docket 05-GF-104

Notice of Appeal Rights

Notice is hereby given that a person aggrieved by the foregoing
decision has the right to file a petition for judicial review as
provided in Wis, Stat. § 227.53. The petition must be filed within
30 days after the date of mailing of this decision. That date is
shown on the first page. If there is no date on the first page, the
date of mailing is shown immediately above the signature line.
The Public Service Commission of Wisconsin must be named as
respondent in the petition for judicial review.

Notice is further given that, if the foregoing decision is an order
following a proceeding which is a contested case as defined in
Wis, Stat. § 227.01(3), a person aggrieved by the order has the -
further right to file one petition for rebearing as provided in Wis.
Stat. § 227.49. The petition must be filed within 20 days of the
date of mailing of this decision.

If this decision is an order after rehearing, a person aggrieved who
wishes to appeal must seek judicial review rather than rehearing.
A second petition for rehearing is not an option.

This general notice is for the purpose of ensuring compliance with
Wis. Stat. § 227.48(2), and does not constitute a conclusion or
admission that any particular party or person is necessarily
aggrieved or that any partzcular decision or order is final or

' 3ud1c1aily rcvmwabie '

Revised 9/28/98




Docket 05-GF-104
-APPENDIX A

This proceeding is not a contested case under Wis. Stat. ch, 227, therefore there are no
parties to be listed or certified under Wis. Stat. § 227.47. However, an investigation was
conducted and the persons listed below participated.

Puablic Service Commission of Wisconsin
(Not a party but must be served)

610 North Whitney Way

P.O. Box 7854

Madison, WI 53707-7854

Wisconsin State Telecommunications Association
6602 Normandy Lane
Madison, Wi 53719

Universal Service Fund Council Members




i State 0f W’iscnnsm :
ETommyG Thempsen Governor

" Department of Agriculture, Trade and Consumer Protection
"Ben Bmcel Ses:retary

February 1,2001

To: : -Seﬁafér Bob Jauch, Co-Chair
o Representative Mark Pettis, Co-Chair
Jeint'commiﬁe'@ on i-nformation Policy and Technology

| Fro'r%‘;: -'Wﬁlxam L. Oemlchen Admmtstrator W/‘/

'Dwzsu:m of Trade and Consumer Protection é”»‘
.Suﬁieéi?'.-:-.' Assembly B{“S 32 and 33, retatang to Un;versai Service Fund Surcharges o

_ 'i“hank you for prov;dang the Department of Agr;cul’zure Trade and Consumer Proiectlon
- with the opportun ity to: testlfy on AB 32 and 33 We cffer several. potentlal changes to '
' the preposed Iegas!atlon '

FII‘S'[ the Departmem ef Agriculture, Trade and Consumer Protection does not reguiate
prices chaa'ged by teiecommumcatiens providers. However, we do regulate how the
agreement for provision of telecommunication services is reached betweenthe
_consumer and teieccmmumcations provider through Wisconsin Administrative. Code
ATCP 123. ‘Among other lmportant provisions, this rule rules require that consumers be, .

. ______;'r;mff ied in advancg a_f prac:_e_ increases, and given: ampie apportumty to cancel the

E . consumer can move to a different teiecommumcancns prowder
We' are carxcemecf this !eg;siataen authorizes a price increase without prior notice to the
consumer Fcr thls reason, we wouid fequest the legtsiat;on be amended *to requ;re

Fﬁnd safchafge 13 ta be added to consumers tefaphone bn!i

Second the Dapartmeni is cancemed thfs ieg:siatlon does no‘: specifically limit the
amount that can be collected from consumers to'only that amount due to the Universal
Service Fund. The Department urges the Committee to limit the surcharge amount
charged to the no more than the actual amount of the surcharge paid by the
telecommunications prov;der Inthis way, we want to prevent “hidden charges” from
being included in this surcharge line item.

Finally, to limit consumer confusion over the addition of the surcharge, we recommend
the surcharge be similarly identified in plain English on all Wisconsin telephone bills.

Thank you again for the opportunity to testify on Assembly Bills 32 and 33.

2811 Agriculture Drive, Madison, W1 53718-6777 + PO Box 8911, Madison, W1 537088911 « 608-224-5012
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WISCONSIN LEGISLATIVE COUNCIL
STAFF MEMORANDUM

]
13

TO:  REPRESENTATIVE MARK PETTIS
FROM:  Ronald Sklansky, Senior Staff Attorney
RE: Legislative Consideration of 2001 Assembly Bills 32 and 33

DATE:  February 7, 2001

This memorandum, prepared at your request, responds to a question you have raised regarding
the legislative consideration of 2001 Assembly Bills 32 and 33, relating to Universal Service Fund
(USF) surcharges on customer bills. Specifically, you have asked for a discussion of the procedure by
which the Assembly will consider the bills under the Legislature’s 2001 session schedule.

On October 11, 2000, the Joint Committee for Review of Administrative Rules (JCRAR)
suspended a portion of s. PSC 160.18 (10). In general, the rule required the Public Service Commission
to send bills to' commercial mobile radio service providers for collection of USF contributions. On
November 15, 2000, JCRAR adopted motions to introduce legislation to sustain its rule suspension.
Because this legislation could not be taken up in the 1999 session of the Legislature, the suspension-
sustaining bills, Assembly Bills 32 and 33, were introduced in the 2001 session according to s. 227.26
(2) (), Stats. The bills were introduced on January 19, 2001, and were referred to the Joint Commiittee
on Information Policy and Technology.

Section 227.26 (2) (h), Stats., provides that a bill introduced by JCRAR following a rule
suspension must receive expedited consideration. If a committee to which a bill is referred makes no
report within 30 days after referral, the bill must be considered reported without recommendation.
Consequently, if the Joint Committee on Information Policy and Technology were to take no action on
Assembly Bills 32 and 33, the bills would be considered reported without recommendation on February
I8, 2001. The statute also provides that no later than 40 days after referral, the bills must be placed on
the calendar of the Assembly, according to its rule governing the placement of proposals on the
calendar. In this case, the 40th day after referral of Assembly Bills 32 and 33 is February 28, 2001.
(For additional information on this process, see Assembly Rules 15 (6) and 33 (7).)

According to Senate Joint Resolution 1, the Assembly will be in session on February 13, 14 and
15 of this year. Thus, in order to comply strictly with s. 227.26 (2) (h), Stats., Assembly Bills 32 and 33

Ornie East Main Street, Suite 401 « P.O. Box 2536 » Madison, WI $53701-2536

(60B) 266-1304 « Fax: (608) 266-3830 » Email; leg.council @lepis, state. wius
httpi/fwww legis.state. wiusflc
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should be calendared no later than February 15, unless a skeleton session with a calendar ocecurs on
another date on or before February 28.

Companion bills to Assembly Bills 32 and 33 also were introduced by JCRAR in the Senate.
These bills, 2001 Senate Bills 20 and 21, were referred to a Senate standing committee on January 19,
2001, and are subject to the same expedited procedure described above. Further, if either of these bills
is passed by the Senate, the Assembly must consider the proposal under the expedited procedure. [See s.
227.26 (2) (h), Stats.]

If I can be of any further assistance in this matter, please feel free to contact me.

RS:wu



Public Service Commission of Wisconsin

Ave M. Bie, Chairperson 610 North Whitney Way
Joseph P. Metiner, Commissioner P.O. Bex 7854
John H. Farrow, Commissioner Madison, WI 53707-7854

February 12, 2001

The Honorable Bob Jauch Representative Mark Pettis
Senate Co-Chairperson Assembly Co-Chairperson
Joint Committee on Information Policy Joint Committee on Information Policy
State Capitol, Room 313 South State Capitol, Room 5 North
Madison, WI 53702 Madison, WI 53702
gy

]
i

Re: |AB 32 fnd AB 33

Dear Senator Jauch and Representative Pettis:

At the February 8th hearing of the Joint Committee on Information Policy Senator Lazich
requested that the Commission provide the committee with information concerning potential
surcharges for in-state Universal Service Fund (USF) programs, should that surcharge be
calculated a flat monthly charge per customer.

Table 1 in the attachment summarizes possible configurations of per-line surcharges for
representative local exchange companies (LECs).

As was emphasized in testimony during the February 8th hearing, there are several alternative
methods by which land-line and wireless providers could implement surcharges to recover their
in-state USF liabilities. For example, certain interexchange carriers (long distance companies)
recover their liabilities under federal USF programs from customers on a volumetric or usage-
sensitive basis.

As a representative example, AT&T once charged a flat monthly fee per customer to recover the
company’s liabilities under the federal USF. AT&T now charges a percentage of the interstate
and international charges appearing on a customer bill. This percentage has ranged between
8.9% and 9.9%.

If Wisconsin providers were to recover state USF liabilities from customers as a percentage of
the customer bill, an indicator of customer impact can be estimated by using the Commission’s
current assessment rates as applied to providers. Table 2 in the attachiment outlines these
percentages. This type of surcharge would recover from customers proportionate to the manner
in which a customer’s usage contributes to the provider's assessment. Because the USF
assessments are revenue based, the higher a customer’s bill, the more the provider will pay to the
USF for that customer,

Of course, any combination of fixed and usage-based methods of implementing USF surcharges
is also possible. It should be emphasized that these calculations are speculative and do not

Telephone: (608) 266-5481 Fax: (608) 266-3957 TTY: (608) 267-1479
Home Page: hitp://www.psc.state.wi.us F-mail: pscrees@ psc.state.wi.us



The Honorable Bob Jauch
Joint Committee on Information Policy
Page 2

represent any binding methodology by which the depicted providers, or any provider, may be
permitted to establish USF surcharges.

If you or any members of the committee should have further questions, please contact me at
266-1245, or Paul Nelson, the Commission’s Legislative Liaison, at 266-1383.

Sincerely,

Joseph P. Mettner
Commissioner

FPM:PMN:prmn: KAPMNABILLS - 2001NABO33\Co-Chairs.doc

Enclosure

cc: Members of the Joint Committee on Information Policy
Dan Schmidt




TABLE 1

Public Service Commission of Wisconsin
Potential Per-Line Charges for Universal Service Fund Costs For Four Sample
Local Exchange Companies’

COMPANY TOTAL NUMBER OF ESTIMATED  ESTIMATED
(PSC UTILITY ANNUAL ACCESS MONTHLY MONTHLY PER
NUMBER) REVENUES LINES® PER LINE LINE
FOR USF SURCHARGE SURCHARGE
ASSESSMENT FORPSC USF FOR ALL USF
PURPOSES® PROGRAM? PROGRAMS?®
Amery (150) $1,708,978 6,829 $0.06 $0.16
Belmont (450) $373,284 879 $0.11 $0.28
Verizon North $217,716,952 525,110 $0.01 $0.03
(2180)
Southeast Telco. $3,821,402 10,037 $0.10 $0.24
TDS (5570)
TABLE 2

Potential USF Assessments as a Percentage of Customer Bills

USF program areas Potential surcharge amounts to be
applied to customer bills
PSC USF Programs I71 %
TEACH 459 %
UW System 039 %
DPI Badger Link 074 %
TOTAL 943 %

! The four local exchange companies included in this small sample represent a range of the very small to
large companies that file annual report data publicly. Many other local exchange companies file their
annual report data with the PSC confidentially. Similar cost analysis cannot be reported publicly for those
compaties.

? Pet 1999 Annual Report

} Per 1999 Annual Report, Business and Residential Lines

4 The FY 01 appropriation for the Public Service Commission USF programs is $6.9 million. Programs
funded by the PSC USF include LifeLine, LinkUp, Telecommunications Equipment Purchase Program,
Public Interest Payphone, High Rate Assistance, Telemedicine Grants, Non-Profit Access Grants, etc.

5 The FY 01 appropriation of $20.3 million for all USF programs includes funding for TEACH,
telecommunications services provided to specificed UW-System campuses, the Department of Public
Instruction BadgerLink program, and the PSC USF programs.

TATEAMSYUNISER Viassessmenis\lec surcharge table 2-9-01.doc




Public Service Commission of Wisconsin

Ave M. Bie, Chairperson - 610 North Whitney Way'
Joseph P. Mettner, Cammissioner P.O. Box 7854
Johin H. Farrow, Commissioner : Madison, WI 53707-7854
March 27, 2000
TO: Senator Rodney Moen

FROM: Joyce S. Mahan
Assistant General Counsel

RE: Biennial Review of Universal Service Fund Rules in 1-AC-166
Wis. Admin.-Code Ch. pPsC160. - S ,

This reflects the opinion of the Office of General.Cdunscl and was the basis for the vote by the
majority approving the rule language submitted to your committee.

RELEVANT LAW

47 U.S.C. §254(H)
() ...Every telecommunications carrier that provides intrastate telecommunications services shall

contribute, on an equitable and nondiscriminatory basis, in a manner determined by the State to
the preservation and advancement of universal service in that State... . :

 Wis. Stat. § 196.218G)a).

(a)1. Except as provided in par. (b), the commission shall require all telecommunications
providers to contribute to the universal service fund..... - '

47 U.S.C. § 332(a)(3)(A) N

* (A) ...no State or local government shall have any authority to regulate the entry of or the rates
charged by any commercial mobile service or any private mobile service, except that this
paragraph shall not prohibit a State from regulating the other terms and conditions of commercial
mobile services.... '

Wis. Stat. § 196.202(2) :

(2) A commercial mobile radio service provider is riot subject to ch. 200 or this chapter, except a

- commercial mobile radio service provider is subject to s. 196.218(3) to the extent not preempted
by federal law.. ... ’ e '

Wis. Stat. § 196.218(3)(e)
(e) ...a telecommunications provider or other person may not establish a surcharge on
customers’ bills to collect from customers contributions required under this subsection.

Telephone: (668) 266-5481 Fax: (608) 266-3957 TTY: (608) 267-1479
Home Page: http:/fwww.psc.state.wius E-mail: pscrecs@psc.state,wi.us



QUESTION

Does the surcharge prohibition found in s. 196.218(3)(e), Wis. Stat. constitute rate regulation of
commercial mobile radio service providers (CMRS) which is prohibited under federal law?

BRIEF ANSWER

No, the surcharge prohibition is not rate regulation.

DISCUSSION

In its First Report and Order on Universal Service Issues (May 8, 1997) the FCC stated that 47
U.S.C. §.332(c)(3)(A) does not prohibit states from assessing CMRS for universal service. It
states that universal service contribution requirements are regulation of “other terms and
conditions” of CMRS rather than of “entry or rates.” This was repeated in the FCC’s Fourth
Order on Reconsideration (December 30, 1997),

In a declaratory ruling case’ that was appealed to the DC Circuit Court of Appeals®, the FCC
refers to Congressional legislative history and cites a House Report where the meaning of “terms
and conditions™ was explained®. In that report the House Committee states that matters such as
“...customer billing information and practices and billing disputes and other consumer protection
issues...” are included in “terms and conditions.” -

 While it is true that none of the recent court cases dealt specifically with a state statute that
prohibited a surcharge, they did discuss related matters. For example, the DC Circuit Court of
Appeals case cites the FCC’s interpretation of the “ates charged by” language in 47 U.S.C.

§ 332(c)(3)(A).* The FCC interprets that language to “prohibit states from prescribing, setting or
fixing rates.”

Additionally, the DC Court of Appeals specifically dealt with the argument that assessment of
CMRS providers is rate regulation because it impacts their cost of doing business, which could
impact the rates charged to customers. The court stated:

One might say the same thing about local siting laws or state

consumer protection laws. Yet a House Committee cited these

laws as examples of the variety of permissible regulation of the

“other terms and conditions.”.. .. To equate state action that may

increase the cost of doing business with rate reguiation would, the

Commission reasonably concluded, forbid nearly all forms of state

regulation, a result at odds with the “other terms and conditions™

portion of the first sentence [of 47 U.S.C. § 332(c)(3)(A)].*

" In the Matter of Petition of Pittencrieff Communications, Inc. {October 2, 1997)
? Cellular Telecomms. Indus. Ass'n. v, FCC, 168 F.3d 1332

3 Pittencrieff at par. 16

* Cellular at 1336



Itis my opinion that the surcharge statute is not rate regulation since it does'not prescribe, set or
fix rates. It does not prohibit “the passthrough to customers of the universal service fund
assessment.” The surcharge statute régulates the billing method, not what may be billed. It only
deals with how a customer is billed, not what a customer is billed. Billing practices are “other
terms and conditions” and may be regulated by states. CMRS providers have complete freedom
to recover the assessment through their rates or to choose not to pass the cost on to customers.
The only thing they cannot do is use a surcharge mechanism. If they want to pass the assessment
cost on to customers, they must do so through their rates. However, what their rates are is
entirely up to them and is not regulated. g

TN
i

”')—-“"M W‘m
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Wisconsin State Telecommunications Association, Inc.

JOHN KLATT, President
MICHAEL [, JENSEN, Vice President
RAY J. RIORDAN, J.D. CAE
Executive Vice President and General Counsel

6602 NORMANDY LANE
MADISON, WISCONSIN 53719
PHONE: (608) 833-8885

FAX: (608) 833-2678

E-mail: wsta@tds.net

Webslie: http/Avww.wsta-net.org

Assembly Bills 32 and 33
Universal Service Fund Surcharges

I'm Ray Riordan, Executive Vice President of WSTA. WSTA supports AB
33 and opposes AB 32 and the proposed amendments to AB 32.

All incumbent telephone companies are assessed through the Universal
Service Fund for the costs of the USF programs, TEACH programs, UW
Systems, and DPI Badgerlink. Telephone companies are allowed to raise
their rates immediately after the assessment rate has been determined to
recover the assessments for only the latter three programs. These
companies can only recover the assessment for the USF program only

- after securing a general rate increase by petition or from the PSC.

The Public Service Commission has extended the USF assessments to
include wireless telecommunications providers. In October the Joint
- Committee on Review of Administrative Rules and the PSC suspended -
those assessments with the hope that the legislature will remove a legal-
- impediment to such assessments. Peter Gardon will discuss that.

The telephone companies have problems with the present system. First,
there is a delay in recovering the assessment for the USF programs
because they do not have general rate increases every year. Second, the
USF assessment has increased substantially. Each year since its
inception, the cost of the program was between $2.5 and $2.9 million,
For fiscal year 2001 it has jumped to over $6.8 million.

Third, the companies’ rates jump up and down in their recovery of the
assessments for the TEACH, UW Systems, and DPI Badgerlink programs.
-For example, Baldwin Telephone Company has had five increases or
decreases since December 1998. Several others have had four. Their
customers don’t have any idea why the rates are so sporadic.

Fourth, these programs are social programs. We don’t think it is
appropriate to hide the fact that the customers are paying for such social
programs. It’s unfair to the customer. There is a federal Universal
Service program and the fee for that is listed on your telephone bills.

In conclusion, WSTA, its wireline and wireless members, request you
approve AB 33 and vote against AB 32 and its proposed amendments.

DRECTORS: ) MICHAEL D. JENSEN, Amery Al MAHNKE, Wittenberg PATRICK D. RICRDAN, Pulasid
PAUL . BERG, Camp Douglas RHONDA J. JOHNSON, Milwaukee DANIEL W, MATSON, Sun Prairie TODD C. SCHAFER, Clintonville
DAVID A. BYERS, Moun? Horeb JOHN KLATT, fuck LARRY PUTZSTUCK, Applaton ROBERT J. SCHULZE, Litle Chute
CHRISTINE CELLEY, Milwaukee DIANA LaPOINTE, Oxford LOUIS ) REILLY 1, Madison THOMAS K. SQUIRES, Manawa

RGGER L. HERMSEN, Abrams CAVID J. LULL, Blue River DUANE W. RING, JR., La Crosse DEAN W, VOEKS, Madison
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PSC PROGRAMS PAID FOR BY USF ASSESSMENTS

Telecommunications Equipment Purchase Program (TEPP}- Provides assistance to
individuals with disabilities to purchase needed telecommunications equipment.

* Rate Shock Mitigation - Ensures that sudden rate increases do not adversely affect
customers.

High Rate Ceiling Credits — Assures that rates in high-cost areas remain affordable.

* Institutional Discount Program — Provides discounts for schools, libraries and hospitals for
certain telecommunications services.

Lifeline Service — Provides discounts on basic telephone service to low-income customers.
Link-Up Service — Provides discounts on connection charges for low-income customers.

Voiéémaiil for Homeless — Provides a method of contacting homeless people and others with
telephone service.

Outreach to Low-Income — Provides funds to promote increased participation in the USF low-
income programs.

News Line for the Blind ~ Provides funding to allow blind persons access to audio news
stories by telephone.

Non-Profit Groups Access Programs for Projects —~ Allows non-profit organizations to have
funds for programs and projects that will facilitate access to telecommunications services.

Medic_a_l'.Telﬁéaﬁimuni_cgtio;zs Equipment Program — Provides assistance for clinics and -
hospitals in using advanced telecommunications. : B
Public Interest Pay Telephones — Ensures payphones are available where needed.

Second Line for Two Line Voice Carryover — Provides a second line for use with
telecommunications devices for the deaf (ITYs or TDDs)

* Provider of Last Resort — Allows the PSC to hold an auction for the provider of last resort
status and may provide USF compensation to the provider selected for that role.

* Eligible Telecommunications Carrier (ETC) - This PSC may use the provider of last resort
process to determine a ETC, and payments from the USF to the designated ETC may arise.

* Advanced Services Assistance - Ensures that customers requiring such services can obtain
advanced services no matter where those customers are located in Wisconsin.

Administration - This includes handling assessments, miscellaneous printing, promotional
materials, educational activities, travel reimbursement for members of the USF Council,
interpreters for the deaf at meetings, assistance from DOR in verifying Lifeline and Link-Up
applicants. : _

NOTE: * Indicates no funding allotted for 2001, but allocation will be made if requested.




TEACH PROGRAMS PAID FOR BY USF ASSESSMENTS

Video and Data Links - Provides funding for public school districts, CESAs, public library

boards, private schools and colleges, tribal colleges and technical college districts to obtain
video and data links.

Foreign Language Instruction Grants — Funds Internet use and video-based distance
learning educational technologies in support of foreign language instruction in grades K-6.

Educational Technology Block Grants — Public school districts and Milwaukee charter
schools governed by the UW-Milwaukee and City Council of Milwaukee are eligible for funds to
accelerate their investment in educational technology.

Training and Technical Assistance Grants - Provides grants for training teachers,
educational staff, librarians, students and library patrons in the use of educational
technology.

Wiring Loans — Makes funds available to school districts and library boards to upgrade
electrical wiring and install computer network wiring.

UW-SYSTEM PROGRAM PAID FOR BY USF ASSESSMENTS

Makes funds available to the UW-System for telecommunications equipment.

DPI BADGERLINK PROGRAM PAID FOR BY USF ASSESSMENTS

Makes funds available to the Badgerlink Network for telecommunications equipment.




